In an order dated April 3,   1984,   Judge Kennedy dismissed  the wrongful
discharge aspect of the complaint.     However,   he severed the Secretary's
civil penalty, proposal.     The judge stated that  the Secretary's motion
provided "no basis  ...   for approval of a settlement of  the Secretary's
penalty proposal."    The judge retained jurisdiction over  the penalty
portion of the complaint "pending receipt of  the information  .. .   necessary
to approve settlement of  the civil penalty aspect of  the complaint."    On
April 18,  1984, Mr. Moncrief wrote to the judge that the parties  intended
that the resolution of Mr.  Clarke's back pay claim totally resolve the
case and that the Secretary's agreement to  forsake seeking a civil
penalty had been an "important ingredient of  the money settlement  to
[Mr.]  Clarke."

In response to Mr. Moncrief's letter,  Judge Kennedy issued an order
on April 25,  1984, affirming the severance of the civil penalty aspect
of the case and ordering the Secretary to furnish forthwith the MSHA
investigation report in order to support the Secretary's request  to
forsake the civil penalty.     On May 10,   1984,   the judge dismissed the
severed penalty proposal for "want of prosecution," due to the failure
to produce the investigative report.     On May 16,  1984,   the Secretary
filed with the Commission a petition for discretionary review of  the
April 25 order.

On May 23,  1984, we granted the Secretary's petition for discre-
tionary review.     On May 31,   1984,   Judge Kennedy sent  the Commission a
letter concerning the Secretary's petition.     In his letter,   Judge
Kennedy asserted that the record supported his decision.     The judge also
maintained that he had appropriately severed the penalty aspect of the
case from the discrimination complaint and stated  that Mr.  Malik had
recognized that  the penalty proposal would require separate consideration.
Judge Kennedy stated:     "This was because the basis for  the settlement was
fully disclosed in a discussion between counsel for the operator and the
trial judge to which Mr.  Moncrief was not a party."    Because we concluded
that the judge's letter,  on its face,   indicated  that an ex parte conversa-
tion had occurred between Judge Kennedy and Mr,  Malik,  we did not return
it to the judge as an unauthorized submission.     We directed the judge
and Mr. Malik to submit sworn statements that disclosed fully  the sub-
stance of the telephone conversation.     6 FMSHRC 1401   (June 1984).

The first sworn statement received by the Commission was from Mr.
Malik.    Mr. Malik stated that on March 28,   1984,   he had received a tele-
phone call from Judge Kennedy inquiring about  the settlement negotiations.
Mr. Malik further stated that he "informed the judge that  the matter had
been basically settled but there were a few small details  to be worked
out between  [Mr.] Moncrief and myself."    Although Mr.  Malik asserted
that he did not discuss the settlement in detail,  he added that  "the
money settlement  ... had been resolved and I may have related  that  to
the judge."    Mr. Malik concluded his affidavit by stating that  following
the telephone call from Judge Kennedy he called Mr.  Moncrief and related
the conversation.
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